STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
GLENN E. WH TENER
Petitioner,
VS. Case No. 02-3070

LOUTI TT MANCR

Respondent .
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RECOVMENDED ORDER

Adm ni strative Law Judge Don W Davis of the D vision of
Adm ni strative Hearings held a formal hearing in this cause in
Dayt ona Beach, Florida, on Septenber 24, 2002.

APPEARANCES

The foll ow ng appearances were entered:

For Petitioner: Qenn E. Witener, pro se
229 Sout h Ridgewood Avenue, Unit 316
Dayt ona Beach, Florida 32114

For Respondent: Robert Robins, Esquire
Post O fice Box 1649
Dayt ona Beach, Florida 32114

STATEMENT OF THE | SSUE

The i ssue for determnation is whether Petitioner has been
subjected to an unl awful housing practice in violation of Section

760. 23, Florida Stat utes.



PRELI M NARY STATEMENT

On June 24, 2002, the Florida Comm ssion on Human Rel ati ons
(FCHR) issued a ruling of Determnation of no reasonabl e cause
with regard to denn Witener's (Petitioner) conplaint of
comm ssi on of an unl awful housing practice by Loutitt Manor Inc.,
(Respondent) .

On July 26, 2002, Petitioner requested a fornal
adm ni strative hearing from FCHR fol | owi ng that agency's
determ nation of no reasonable cause to believe that illegal
di scrim nati on had occurred.

Subsequently, on August 1, 2002, the case was forwarded to
the Division of Adm nistrative Hearings (DOAH) for forma
pr oceedi ngs.

During the final hearing, Petitioner presented one conposite
exhibit and the testinony of one witness, hinself. Respondent
presented the testinony of one witness. No transcript of the
proceedi ngs was provi ded.

The parties filed Proposed Recormended Orders whi ch have been
revi ewed and considered in the preparation of this Recomended
O der.

FI NDI NGS OF FACT

1. At all tines pertinent to these matters, Respondent
operated an apartnent building, Loutitt Manor, enconpassing 177

apartnments. The facility caters exclusively to elderly tenants.



2. On August 3, 2001, Petitioner filed a Charge of
Discrimnation with FCHR al |l egi ng that Respondent discri m nated
agai nst Petitioner in violation of the Florida Fair Housing Act,
Part 11, Chapter 760, Florida Statutes, and appropriate federal
regul ation. Allegedly, the discrimnation was based on
Respondent's failure to nake reasonabl e accomnmodation for
Petitioner's handi cap.

3. Following FCHR s Determ nati on of no reasonabl e cause,
dated June 24, 2002, Petitioner filed a Petition for Relief on
July 26, 2002. The case was subsequently transferred to DOAH.

4. The testinony of Respondent's facility manager
establishes that there are only 100 parki ng spaces for the 177
apartnments in the building. The 100 parking spaces are assigned
to specific tenants who are expected to park in their assigned
space. Petitioner has an assigned space.

5. Awpriority list is nmaintained for persons who need to
park closer to the building. Respondent's rules require that
anyone desiring to have their nane placed on the list for such
accommodation nust first provide a witten request to
Respondent's office. Secondly, if the need for closer parking
is a personal disability, then the nanme and address of a third
party professional nust be provided and the tenant nust sign
appropriate docunentation (nedical releases, etc.) to permt

Respondent to obtain the nedical information necessary to nmake a



reasonabl e accommobdati on. Respondent does not place tenants on
the priority parking list sinply because they possess a

handi capped parking placard issued by the State of Florida
because 80 percent of the tenants in the facility possess such
pl acar ds.

6. Petitioner has never specifically conplied with
Respondent's rul e requirenents, naintaining that he cannot
supply third-party docunentation from nedi cal personne
regarding his nedical need for a closer parking space, because
he is treated by the Veterans Adm nistration (VA and such
personnel are constantly noving to other |ocations.

7. By a note dated Novenmber 2, 2001, Petitioner did
provi de what he alleges are nedical records fromthe VA clinic
that were used by himto obtain a handi capped parking permt.
While Petitioner maintains that he suffers froman episodic
arthritic condition that inpedes his wal king the 200 feet from
the building to his parking space, the records provided by him
to Respondent details that Petitioner "should wal k as nuch as
possi bl e" and that a disabl ed parking permt should be used only
in "extreme circunstances."

8. As established by Petitioner's testinony at fina
hearing, he has not been the subject of illegal discrimnation

by Respondent.



9. The parties concede that Respondent has one di sabl ed
par ki ng space closer to the facility than tenant parking. That
space i s designated as a handi capped space and bears signage
stating that the space nmay only be used by visitors to the
facility. Petitioner initiated this proceeding after he was
war ned on one occasion that he nust nove his car fromthe space
or the car would be towed. Petitioner told Respondent's
representative he would only be in the space for 15 m nutes or
| ess.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has jurisdiction
over the parties to, and the subject matter of, these proceedi ngs.
11. Chapter 760, Florida Statutes, the "Florida G vil
Ri ghts Act of 1992", provides security fromdiscrimnation based
upon race, color, religion, sex, national origin, age, handicap,

or marital status.
12. Specifically, Section 760.23(2), Florida Statutes,

provi des:

(2) It is unlawful to discrimnate agai nst

any person in the terns, conditions, or

privileges of sale or rental of a dwelling,

or in the provision of services or

facilities in connection therewith, because

of race, color, national origin, sex,

handi cap, famlial status, or religion.

13. The burden of proof rests with Petitioner to show a

prima facie case of discrimnation. After such a show ng by




Petitioner, the burden shifts to Respondent to articulate a
nondi scrim natory reason for the adverse action. |f Respondent
is successful and provides such a reason, the burden shifts
again to Petitioner to show that the proffered reason for

adverse action is pre-textual. School Board of Leon County v.

Hargi s, 400 So. 2d 103 (Fla. 1st DCA 1981). In the instant
case, Petitioner has failed to nake that initial showing with
his own adm ssion that he has not been discrimnated agai nst by
Respondent on the basis of handi cap.

14. Further, Respondent has articulated a
nondi scrim natory reason for refusal to grant Petitioner’s
par ki ng request. Petitioner has not conplied with Respondent's
procedures requiring provision of third-party nedical personne
identity and nedical rel eases necessary to obtaining required
docunentation. Petitioner's own testinony that he has not been
t he subject of discrimnation by Respondent bol sters
Respondent's reason for failure to provide handi cap
acconmodation in this case.

15. The controversy in this matter finds its antecedents
in a previous argunent had between Petitioner and Respondent's
representative about Petitioner's attenpt to use the handi capped
space for 15 mnutes. In sum Petitioner has alleged

di scrim nation by Respondent in the absence of other



alternatives. Both parties are directed to Section
316.1955(4)(a), Florida Statutes, which provides:

(4)(a) A vehicle that is transporting a

person who has a disability and that has

been granted a permt under s.320.0848(1)(a)

may be parked for a nmaxi mum of 30 mnutes in

any parking space reserved for persons who

have disabilities.
Accordi ngly, although Petitioner has failed to offer any
credi bl e evidence that he has been the subject of unlaw ul
di scrim nati on, Respondent's position that no tenant may park
for any length of tinme in the one avail abl e handi capped parki ng

space appears to be incorrect.

RECOVIVENDATI ONS

Based on the foregoing Findings of Fact and Concl usi ons of
Law it is

RECOMVENDED:

That a final order be entered dism ssing the Petition for
Rel i ef .

DONE AND ENTERED this 18th day of October, 2002, in

Tal | ahassee, Leon County, Florida.

DON W DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us



Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 18th day of Cctober, 2002.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Robert Robins, Esquire
Post O fice Box 1649
Dayt ona Beach, Florida 32115

A enn E. Wi tener
229 South Ri dgewood Avenue, Unit 316
Dayt ona Beach, Florida 32114

Ceci | Howard, General Counse

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that

w il issue the final order in this case.



